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SUBSTITUTES FOR THE RECALL OF JUDGES- 

J. HAMPDEN DOUGHERTY 
New York City 

AFTER almost two years of discussion does anything 
remain to be said in favor of judicial recall ? No pub- 
lic question in recent years has received more con- 
sideration. It has been the theme of debates, pamphlets, 
books and resolutions. Practically all the bar associations 
throughout the country have opposed it. The debate in Con- 
gress upon the admission of Arizona with its constitutional pro- 
vision for judicial recall was so exhaustive as to leave nothing 
to be said. The speeches of statesmen like Root and Lodge in 
the Senate, and Pickett, Kinkaid, Legare and others in the 
House, conclusively showed its fallacy. President Taft's veto 
message, a great state paper destined to rank high in history, 
thoroughly shattered the notion. The vote upon the Arizona 
bill in the Senate and the House would be completely mis- 
understood were it assumed to represent a preponderant senti- 
ment in favor of judicial recall. Many senators and repre- 
sentatives to whom the idea was repugnant voted for Arizona's 
admission because they felt that the state itself had the right to 
determine whether it would instal such an unwise policy or 
not. A few opponents of the measure believed, as did Presi- 
dent Taft, that such a revolutionary doctrine was subversive of 
republican government. 

Judicial recall has been abandoned by some of its most con- 
spicuous advocates and the notion of recall of judicial decisions 
substituted for it. Thus Colonel Roosevelt who, two years ago, 
in describing judges as "fossilized minds" asserted that judicial 
recall might become advisable, now advocates recall of judicial 
decisions. Two recent critics of our judicial system, Mr. 
Gilbert E. Roe and Mr. William L. Ransom, differ so radically 

1 Read at the meeting of the Academy of Political Science, October 25, 1912. 
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that the arguments of one may well be set off against those of 
the other. In his interesting book entitled Our Judicial 
Oligarchy Mr. Roe regards judicial recall as the remedy 
to prevent the courts from usurping powers which according to 
him they do not possess. Mr. Ransom, on the other hand, 
while equally alarmed at what he conceives to be judicial 
usurpation, invokes the remedy of recall of judicial decisions. 
No one has more incisively refuted judicial recall than has 
Mr. Ransom, and no one has better shown the fallacy of the 
recall of judicial decisions than has Mr. Roe. 
Of judicial recall Mr. Ransom says : 

If a judge incorrectly gauges "the preponderant opinion " as to the 
social necessity for a particular law , why remove him ? Why not let the 
people vote directly to decide what the majority opinion is? If a judge 
is dishonest, impeach him ; if he is incompetent, remove him by com- 
plaint before the legislature or refuse him re-election, but it does not 
seem quite fair to require him to take the final guess as to what the 
" prevailing morality " and the " preponderant opinion " of a state re- 
ally is, and then chop off his judicial head if he " guesses " or " calcu- 
lates " wrong. 

For Mr. Ransom's specific Mr. Roe, on the contrary, has the 
scantest respect. He says : 

The recall of judges is to be carefully distinguished from another idea, 
which is supported by some men of prominence, and which has come 
to be described as the " recall of judicial decisions." The former may 
be applied without materially departing from our constitutional form of 
government; the latter is absolutely destructive of the constitution. 
The recall of judges merely means that where a judge has shown from 
any cause that he is not discharging the functions of the judicial 
office in fundamental and important matters as the people desire, he 
will be discharged and a new judge possessing the necessary technical 
qualifications selected in his place. The recall of judicial decisions 
means that the wholly untrained layman shall undertake to do, person- 
ally, the highly specialized and technical work of a judge. The great 
vice in this idea, however, is that it would be used as a means of amend- 
ing the constitution by a majority vote. It would soon come about 
that laws would be passed, simply for the purpose of having them de- 
clared unconstitutional, and then by a popular vote overturning thede- 
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cision of the court, and in that respect amend the constitution. The 
constitution, therefore, would be immediately reduced to the level of a 
statute, since any portion of it could be amended, or repealed, at any 
time by a mere majority of the popular vote. While there is little like- 
lihood of this idea finding a permanent place in the minds of the people, 
that anyone should be found who seriously advocates this idea is signif- 
icant of the extent to which the dissatisfaction with the courts has gone, 
and ought to show the necessity of reforming the courts, along lines 
less revolutionary. 

Mr. Ransom has Colonel Roosevelt on his side. Colonel 
Roosevelt has written an introduction to Mr. Ransom's book in 
which he declares that the people ought to have the power to 
decide for themselves in the last resort what legislation is neces- 
sary in exercising the " police " powers, or "general-welfare" 
powers, so as to give expression to the general morality and the 
general or common opinion of what is right and proper, and he 
is careful to say that he is advocating a system which " will ob- 
viate the need of such a drastic measure as the recall." What 
Colonel Roosevelt seems to overlook is that the people to-day 
enjoy ample power to change their constitutions so as to secure 
whatever legislation they may desire in the interest of the public 
welfare. 

Thus those who think judges usurpers and oligarchs are di- 
vided into two hostile bands. One would introduce judicial 
recall as the remedy, the other would have the people recall 
the judicial decision by popular vote, and each stigmatizes the 
other's panacea as in the last degree dangerous and unwise. 

Surely after all the discussion upon this subject, argument 
can hardly be needed to show the unwisdom of judicial recall. 
As I view it, the proposal is based upon two fallacies : 

First, it is declared that the judiciary has transcended its 
functions in passing upon the constitutionality of legislation, and 
that the judiciary is the undemocratic and unprogressive branch 
of the government. These things are asserted as to the judic- 
iary not only of the nation but of the several states ; yet in the 
majority of the states the judges of the higher courts are elected 
by popular vote, and, in many instances for short terms. 

Second, it is held that the courts, instead of attempting 
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to follow the constitution which they have sworn to support 
and to which every statute should conform, ought, on the con- 
trary, to uphold a law in conflict with the constitution, if that 
law expresses the popular will, thus substituting the popular 
will, or as it has been called, the " manifest and express will of 
the people " for the constitution as their guide in certain classes 
of cases — this class being cases affecting the social conditions 
of the whole or a part of the community. According to this 
view, it is not the constitution but the so-called " popular will " 
that should be regarded as the law of the land. 

As I read history the courts have not usurped the power to 
declare legislation unconstitutional. To say that the judiciary 
is the unprogressive branch of the government is merely an- 
other way of saying that it is the business of the judges not to 
make law but to declare it, and in this sense the judiciary is the 
most conservative branch of the government. The courts say 
what the law is, not what they think it should be, and as con- 
stitutions are in theory at least easily amendable, the law can 
readily be so modified by amendment as to express the most 
enlightened public sentiment. The public will is presumably 
expressed in the constitution. The constitution must remain 
the supreme law until the people see fit to change it, and cer- 
tainly in the states the power of amendment of the constitution 
is easily available. In New York state the constitution is, if 
anything, too readily amendable. The constitution thus repre- 
sents the " popular will " for the time being, and to attempt to 
substitute something else as an expression of the popular will 
by an unconstitutional method is in reality to subvert the 
popular will. 

Even granting all the charges that of late have been made 
against the courts — and I am personally willing to concede that 
in some instances the courts have seemed arbitrary aud unjust 
and judges have been selected as a result of improper influences 
— I maintain that recall is not the remedy for any error in a 
judicial decision. 

The recall would undermine judicial independence. After 
all that has been said in Congress and elsewhere it is unneces- 
sary to show that a system which makes the judge liable to 
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removal, not for breach of duty, but upon the mere arbitrary 
determination of any power, whether a king, a legislature or 
the people, is destructive of manliness, integrity, and inde- 
pendence of character. As President Taft has well said, no 
self-respecting man would accept judicial office with such a 
sword of Damocles hanging over him. 

The recall would inevitably fail. If I wished to pack the 
bench of this state with the tools of bosses, or the instru- 
ments of the great, powerful and wealthy interests that too 
often dominate legislatures and courts, I would strongly advo- 
cate judicial recall. Unscrupulous combinations with large 
funds at their command could use this power for the removal 
of the incorruptible judge. It would be a weapon that could 
readily be turned against the people in behalf of special inter- 
ests, and nothing could be more dangerous to the popular 
welfare. 

Recall is a species of punishment; it implies dissatisfaction. 
To my mind there is something inherently wrong in punishing 
a judge for the expression of an honest and intelligent opinion. 
I can understand punishment when a person does wrong, but to 
punish one who with ability is presenting his own best convic- 
tions, is, to my mind, an utter absurdity. The bench should be 
composed of lawyers who express their convictions, not mere 
popular instruments. The recall was applied by James II 
of England, when he dismissed the Chief Justice of the Common 
Pleas and his associates, because they were unwilling to give a 
judgment that accorded with the royal will and not with the 
law. Jones, the Chief Justice, had been abject, even servile, 
but when told by the king that he must give up either his 
opinion or his place, answered : " For my place I care little ; I 
am old and worn out in the service of the Crown, but I am 
mortified to find that your Majesty thinks me capable of giving 
a judgment which none but an ignorant or a dishonest man 
could give." — " I am determined," said the king, " to have 
twelve judges who shall be all of my mind as to this matter." 
" Your Majesty," answered Jones, " may find twelve judges of 
your mind but hardly twelve lawyers." The king dismissed 
him and his associates. This is what would happen with 
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judicial recall in force. Judges would seek to know the popu- 
lar will and to follow it, which would be subversive of juris- 
prudence, and in turn of the rights and liberties of the people 
themselves. 

Assuming that there are errors in the present administration 
of justice which need to be corrected, assuming that judges 
have encroached upon the legislative branch of the government 
and constituted themselves a species of upper house to veto 
legislation by substituting their opinion for legislative opinion, 
the remedy does not lie in the recall of judges or in recall 
of their decisions. On the contrary, the remedy is far simpler, 
more efficacious, more wholesome, less subversive and revo- 
lutionary. 

In the first place, compel judges to return to the sound, old- 
fashioned notion that no law may be held unconstitutional unless 
it clearly transcends legislative power. It is a travesty to assert 
a law plainly and palpably unconstitutional which five judges 
out of a bench of nine consider unconstitutional, while the re- 
maining four believe it within legislative authority. A statute 
which three judges out of seven or four judges out of nine deem 
constitutional is not plainly and palpably unconstitutional, and 
no court by any vain show of reasoning can make it appear to 
be so. Whenever there is doubt of the validity of a statute, 
the courts, as the late Mr. Justice Harlan of the Supreme Court 
admirably said, " must keep their hands off, leaving the legisla- 
ture to meet the responsibility for unwise legislation^ If the 
economic wisdom of a legislative measure fails to meet judicial 
approval, that is no reason why a court, particularly a divided 
court, should declare the statute repugnant to the constitution. 
If the judges cannot agree that the law violates the constitution, 
the law should stand. The true theory was never stated better 
than by Mr. Justice Iredell, one of the earliest members of the 
United States Supreme Court, and Iredell, quite as much as 
Hamilton, was a staunch advocate of the duty and power of the 
judiciary to declare unconstitutional laws that were repugnant 
to the fundamental law of the land. As far back as 1 798 Iredell 
said : 
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If any act of Congress or of the legislature of a state violates those 
constitutional provisions, it is unquestionably void ; though I admit that 
as the authority to declare it void is of a delicate and awful nature, the 
court will never resort to that authority, but in a clear axA urgent case. 
If, on the other hand, the Legislature of the Union shall pass a law 
within the general scope of their constitutional power, the court cannot 
pronounce it void merely because it is, in their judgment, contrary to 
the principles of natural justice. The ideas of natural justice are regu- 
lated by no fixed standard ; the ablest and purest men have differed 
upon the subject. 

If necessary, I would favor an amendment to every constitu- 
tion depriving the judges of power to nullify laws by a majority 
vote. A constitutional provision might be thus formulated : 
Judges shall have power to declare statutes unconstitutional only 
when they plainly violate an express provision of the constitu- 
tion and then only by unanimous or greatly preponderating 
vote. 

Second, I would so amend the national judiciary law, or if 
necessary the federal constitution, as to permit a review in 
the highest tribunal of the nation of every statute involving the 
due-process-of-law clause, whether the statute was upheld or 
abrogated by the state court. The guarantee of due process of 
law is the same in words — in any event it is identical in mean- 
ing — in the national and the various state constitutions. Had 
the judiciary act permitted, the Ives case, which according to 
the New York court of appeals offended against this clause of 
the state and the national constitution, would have been re- 
viewed in the United States Supreme Court. With one final 
tribunal to determine whether any statute, state or federal, con- 
flicts with the due-process clause, there will be evolved a clear 
definition of the clause; there will also be harmony in decisions. 
Furthermore, in every case involving this provision, attention 
will be centered upon the court that possesses this final authority. 
The guarantee of due process of law may have been distorted 
and extended far beyond its original meaning, as some claim ; 
yet, on the other hand, the words of a constitution must be 
fluid, and no meaning once assigned can control the signification 
of the words if new circumstances give them a new meaning. 
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Every interest which regards its property as unjustly affected, or 
perhaps confiscated, by a statute the purpose of which is social 
improvement, has a right to be heard, but all such statutes 
should be brought to final test before the Supreme Court of the 
United States. That court is to-day more progressive than any 
state court of elected judges — a fact that tends to show the fal- 
lacy of judicial recall. Judges entrenched in office for life, and 
therefore immune from recall except by impeachment, have 
been found more favorable to legislation designed to secure the 
popular welfare than judges elected and subject to recall at fixed 
intervals. 

Third, to avoid the danger of the creation of an utterly irre- 
sponsible bench, I would favor the freest criticism, consistent 
with decorum, of judicial decisions and especially of judicial 
conduct, and make impeachment and removability for cause real 
remedies. Every judge ought to discharge his duties under the 
shadow of possible impeachment. Impeachment could be made 
a live remedy. Its tedious and elaborate processes should be 
abolished. Let a judge be put on trial on the complaint of an 
association of lawyers or of any other responsible civic body. 
No servant of the people should enjoy immunity from removal 
for cause. Our political inventiveness is atrophied indeed if we 
cannot devise methods for the fair and expeditious trial of 
judges, without resorting to recall. With proper publicity judi- 
cial removal would rarely be necessary. The bar and the public 
should be stimulated to make all reasonable complaints so that 
the record of judges could be followed. A judge should be re- 
movable not merely for one specific offense, but for a generally 
poor and unsatisfactory record. 

The greatest evil is an elective system which permits bosses 
and machines to nominate judicial candidates and place upon 
the bench men of inferior calibre and feeble morality. An 
elective system naturally puts availability or activity in politics, 
and not fitness and integrity, in the foreground of qualifica- 
tions. I would return to the appointive system and have every 
judge hold office during good behavior — which should mean 
good behavior. If deemed desirable, judges should at periodic 
intervals, say of five or ten years, be compelled to pass ex- 
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aminations to prove that they possessed the qualifications for 
their great position. Every judge whose conduct fell below 
the high standard which the community has a right to prescribe 
for a judicial officer should become subject to removal. Every 
judge whose use of judicial patronage indicates subserviency to 
an organization or a boss should also be subject to removal. 

If the frontiers of judicial power are not properly defined, let 
us define them. I for one am convinced that in the nature of 
things courts must construe statutes and decide whether they 
conflict with the fundamental law. Some authority must be 
established to interpret legislation and to determine whether 
an act of the legislature is within the legislature's power; other- 
wise the legislature becomes supreme — even over the constitu- 
tion. But to recall a judge for the expression of an honest 
and intelligent conviction is to my mind unthinkable. It 
would put a premium upon judicial insincerity and sycophancy. 
Curtail the power of the judiciary if after full deliberation that 
seem to be wise, but never do anything to weaken the judge's 
independence, his immunity from responsibility for every act 
not legally or morally reprehensible. 

The problem is how, while retaining a tenure during good 
behavior, to insure prompt accountability and removability for 
cause. But the proposal to recall judges for unpopular de- 
cisions would, as President Taft has well said, be " nothing less 
than a proposal to abolish courts. To abolish courts is to 
abolish freedom. However innocent the motives of those who 
propose the measure, no deadlier blow was ever aimed at the 
heart of human liberty than this. The people have only to 
understand it to reject it." 

To those who will not heed President Taft's wise words, let 
me cite the opinions of a great English economist, statesman 
and political philosopher, John Stuart Mill. In his well 
known work, Considerations on Representative Government, Mr. 
Mill presented the following cogent and conclusive reasons 
against judicial recall : 

If a judge could be removed from office by a popular vote, whoever 
was desirous of supplanting him would make capital for that pur- 
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pose out of all his judicial decisions ; would carry all of them, as far as 
he found practicable, by irregular appeal before a public opinion 
wholly incompetent, for want of having heard the case, or from having 
heard it without either the precautions or the impartiality belonging to 
judicial hearing ; would play upon popular passion and prejudice where 
they existed, and take pains to arouse them where they did not. And 
in this, if the case were interesting, and he took sufficient trouble, he 
would infallibly be successful, unless the judge or his friends descended 
into the arena, and made equally powerful appeals on the other side. 
Judges would end by feeling that they risked their office upon every 
decision they gave in a case susceptible of general interest, and that it 
was less essential for them to consider what decision was just, than what 
would be most applauded by the public, or would least admit of 
insidious misrepresentation. 

He thus presents the pith of the whole question : 

The question however, is whether in the peculiar position of a judge 
and supposing that all practicable securities have been taken for an 
honest appointment, irresponsibility, except to his own and the public 
conscience, has not on the whole less tendency to pervert his conduct 
than responsibility to the government or to a popular vote. 

To resort to judicial recall would be to flee to evils that we 
know not of. How many persons have tried to imagine what 
would be the procedure under such a system and how unlikely 
it is that a judge would be recalled upon the real issue? 
It would be unfortunate to have more questions thrust upon 
the people for determination when they already vote upon too 
large a number. Some critics of the bench think that the 
judges have become policy-determining officials. If so, recall 
would be no remedy. I have tried to point out some feasible 
methods which would avoid anything so ruinous as the recall 
of judges. If we set about it in earnest we can readily make 
impeachment or removability for cause such vital procedures in 
the elimination of improper judges that there will be no oc- 
casion for the recall. 
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